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ANSWERS 


F O R 


JOHN BUCHANAN-KINCAID, 
TO THE 


PETITION of Mis PEGGY. BUCHANAN. 


HE defence in this cauſe has been maintained on the 
art-of the petitioner with uncommon obſtinacy ; ne- 
vertheleſs, the reſpondent has prevailed by no leſs 
than ſix conſecutive interlocutors of the Lord Auchin- 
leck Ordinary, finding the reaſons of reduction of the tack, now 
under challenge, relevant and proved; ; and five ſeveral repre- 
ſentations have been refuled ; in all and each of which, the a- 
buſe ſo liberally beſtowed, has been unitormly repeated, with- 
out any the leaſt proof, other than the petitioner's averments, 
and which, however foreign in moſt particulars to the queſtion 
at iſſue, being obviouſly intended to create unfavourable im- 
eſſions, cannot be paſſed over in ſilence. 
In all the former ſteps of proceſs, the petitioner red 
and pleaded under the character and deſignation of Mrs. Mar- 


garet Buchanan, correſponding to that ſtage of life to which ſhe 


had happily attained, -viz. the fifty-firſt or fifty. ſecond year of 
her age- But as ſhe ſeems now to entertain a moſt groundlefs 
conceit that her defence will meet with a more favourable re- 
ception in the character of a young gentlewoman | in ſtraitened 
circumſtances, ſhe has thought proper in this laſt ſtage of the 
cauſe, to act the farce of Miſs in her Teens, under the defignation 
of Miſs Peggy Buchanan; and after a pathetick recital of her pre- 
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tended grievances, ſtates herſelf as a pattern of filial piety, and 
exemplary moderation, but ſo incompetently provided, as ren. 
dered it highly rational in the good old lady her mother, to be- 
ſtow upon her a further mark of favour, (by the tack now un- 
der challenge) for her more comfortable living. 

Not ſatisfied with this, ſhe holds forth the reſpondent as a 
monſter in nature, undutiful to his parent, and oppreſſing his 
poor young ſiſter, grudging her the enjoyment of that pittance 
which her mother's bounty beſtowed upon her, whilſt he him- 
ſelf is in moſt affluent circumſtances. 

What truth or relevancy is in all or any of As have; parti- 
culars, ſhall in the ſequel of theſe anſwers be conſidered. Dra- 
pery of this ſort may figure well in the outſetting of a cauſe, 
however foreign to the real merits thereof; but after being ſo 
repeatedly refuted, and no proof to the contrary ſo much as 
attempted, it cannot but appear ſingular and extraordinary, 
that it ſhould ſtill be inſiſted upon: And the following ſtate of 
facts will, it 1s hoped, ſatisfy your Lordſhips how groundleſs 
and i injurious it is. 

The petitioner and the reſpondent, and another ſiſter Jong 
ago married, and forisfamiliated, are the only iſſue exiſting of 
the marriage between their common parents ; ſo that the re- 
{pondent, the only ſon, was undeniably the preſumptive heir, 
both in the lands of Carbeth, the eſtate of his father, and in 
the lands of Auchinreoch the eſtate, of his mother; and as he 
always behaved in a moſt dutiful manner to the latter, there is 
not the ſmalleſt appearance that ſhe ever intended to hurt or 
prejudge him in his natural right of ſucceſſion to her ſmall e- 
ſtate, 

For, though the petitioner, in the former proceedings in 1 this 
cauſe, did not ſeruple repeatedly to aver, that the good*old 
lady their mother, was reſolved to have ſettled a diſtinct repre- 
ſentation of her family in the perſon of her ſecond ſon, the ac- 
compliſhment of which had been prevented, by the reſpondent's 
having unduly obtained from her that diſpoſition, under which 
he now holds that eſtate; this calumny was immediately refuted 
by an anſwer | in fact, which the pecitioner was at length obliged 
to confeſs, viz. that the younger brother was dead many years 
before that the mother ſucceeded to the eſtate of Auchinreoch, 
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and executed the diſpoſition thereof, in favours of the reſpon- 
dent her then only ton. , 

Being beat our of this averment, the petititioner bethoughr 
herielf of another equaliy falſe and groundleſs, viz. that it was in 
favours of the reſpondent's ſecond fon, upon whom the mother 
meant to have ſettled her proper eſtate, the execution of which 
had heen diſappointed hy the retponicat having elicited the 
aforeſaid di{polition -in his favours : but as this allegation was 
equally untupported by any the Icaſt evidence, ather than 
the petitioner's ipſe dixit, ſhe reforted again to the averment 
firſt above-mentioned, which ſhe had been obliged judicially to 
diſclaim, by a writing under her hand. Truth is uniform and 
invariable ; but it is incident to falſchood, to make its appear- 
ance in many different ſhapes, as molt conducive to auſwer the 
end immediately in view. 7" 

The reſpondent was under age, when he ſucceeded to the 
eftate of Carbeth by his father's death, and by the judicial ren- 
tals which his guardians upon that occaſion took up, and was 
the rule of their after accompting, the groſs rent of that eſtate 
was ſcrimp 2500 merks, burdened with two jointures of 500 
and yoo merks to his mother and grandmother, befides extra- 
neous debts of his father, to the amount of ſeveral hundred 
pounds, and 13,000 merks of proviſions to the younger chil- 
dren. 

This eftate, ſmall as it was, ſtood fettered with one of the ſtricteſt 
entails that can be conceived, with the uſual prohibitive irritant 
and reſolutive clauſes, de non alienando et contrahendo, further than 
as liberty was thereby granced to charge che ſame, to the extent 
of 4000 merks, for proviſions to younger children, and which 
in no event was ever to exceed that ſum. 

The manſion-houſe ot Carbeth was a very old fabrick, which 
had gone into ſuch diſrepair as to be in a great meaſure ruin- 
ous ; ſo that when the reſpondent came to ſettle in marriage, 
and which in its conſequences was productive of a numerous ta- 
mily of children, he found himſelf in a moſt uncomfortable ſi- 
tuation, not having the means wherewith to defray the ex- 

ences of .the repairs neceſſary to make his houſe in ſome de- 
gree habitable. 2 

What rendered his circumſtances ſtill more diſagreeable was, 
the ſtrict entail upon his paternal eſtate, whereby all that he 

might 
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might lay out, either in improving the houſe, or lands thereof, 
behoved to zccreſce to his eldeſt fon, whom he could only bur- 
den with a few thouſand merks to his numerous younger chil- 
dren. Thus ſituated, the reſpondent conſidered it as injuſtice 
to theſe children, to beſtow what little money he could ſave in 
improvements at Carbeth; wherefore, as he was the preſump- 
tive heir of the ſmall eſtate of Auchinreoch, then poſſeſſed by his 
uncle James Kincaid ; who, as well as the reſpondent's mother, 
was pretty far advanced in life, whereby there was a proſpect 
apparently not diſtant of the ſucceſſion opening to the reſpon- | 
dent ; and as upon that eſtate, there is a very good modern ='| 
none fit to accommodate his family, and in excellent repair, and Sw 
more eſpeci: ally, as that eſtate was a fee ſimple, ſo that his im- 
provements thereupon would be a fund of proviſions for his 

younger children ; from all theſe rational views, the reſpondent 

| only made ſuch temporary repairs upon the houſe of Carbeth, 

| as were abſolutely neceſſary for the interim accommodation of his 

| family; and reſerved what further he could ſave for improving 

| Auchinreoch on his ſucceeding thereto. | 

| The reſpondent” s father, diſregarding the "OS EATS under 

| which he held the eſtate of Carbeth, contracted ſundry debts, 

| and beſides theſe, gave proviſions to his' younger children, to 

the amount of 13000 merks ; tho* by the taillie he was limited 

to 4900 werks, and tho? the la would have juſtified the reſpon- 

dent, upon his ſicceſſion to aid eſtate, in refuſing payment of 

the extraneous debts, and in reſtricting the younger childrens 

proviſions, to the 4000 merks, (eſpecially conſidering his own 

| narrow circumſtances, and his growing family), he voluntarily g 

| ſubjected himſelf to the payment of his father's whole debts, 

and of the 13000 merks to the other children ; all which he has 

| accordingly paid, and amongſt theſe to this petitioner her moi- 

ety. of the 1 3999, merks ; and tho' he claims no merit thereby, 

further t than haying voluntarily done what he held to be a duty 

incumbent upon him, tho” not compellable thereto, he will be 4 

all. wed to conſider it as one tolerable ſpecimen ot his not being 

that ſordid wretch which the petitjoner! is pleaſed to deſeribe | 

him. f 

| After the father” a death, the petitioner reſided with her grand- 

; mother and mother, over whom ſhe had acquired an intire a- 


ſcendancy, and took the whole management of her affairs: and i. 
it 
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it is evident, ſhe did not neglect that favourable opportunity of 
ſecurivg all ſhe could to herſelf for James Kincaid of Auchin- 
reuch, having. died upon the 5th of F ebruary 1761, whereby his 
eſtate, devolved upon the reſpondent” s mother, ſo great was the 
petidloner's influence over her, that the very firſt thing the old 
lady did alter her ſucceſſion to that eſtate, even before compleat- 
ing her own title thereto, was to provide the petitioner in an an- 
nuiĩty out of it. But being at that time in exceeding bad health, 


ſo that almoſt immediate death was expected for her, and as in 
| that event, any deed ſhe might execute would have been inef- 
2 fectual, ſhe was adviſed that it was neceſlary to have the reſpon- 
dent's concurrence to the intended proviſion for his ſiſter, and 

N 
with this view, the petitioner and her agent laid the plan of the 


deeds that were aſterwards executed; and having concerted eve- 
ry thing among themſelves, they ſent for the reſpondent, and 
communicated to him his mother's intention of granting a diſ- 
polition in his favour of her proper eſtate, reſerving her own 
liferent thereof, and burdened with a liferent annuity of 301. 
per aunum to the petitioner | her daughter, reſtrictable to 20 l. in 
the event of her marriage, and a legacy of 1000 merks to her 
other daughter, and warmly ſolicited the reſpondent's accept- 
ance thereof; offering at the ſame time to renounce her literent 
annuity ut of the eſtate of Carbeth, and to grant him a general 
diſpoſition of what other means and effects ſhould belong to 
her at her death, with the burden. of what debts ſhe ſhould then 
be owing. 

Theſe offers, on the part of the 83 of granting a diſpo- 
ſition of her proper <ftace, and renouncing her liferent annuity 
out of the eſtate of Carbeth, were juſtly conſidered to be of ve- 
ry little importance, as, from the dangerons ſtate into which ſhe 
had then fallen, the appearances of approaching death were 
ſtrong; but as the reſpondent was unwilling to thwart his mo- 
ther in that ſtate and conditio „ he readily agreed to ev ety 
thing ſhe. propoled ; and as no time was to be loil in exccuting 
what was thus agreed to, William Somervile, writer in Glat- 
gow, the lady's ordinary doer, and who had been tryſteg there 
for that purpoſe, mace out the deeds; in the above terms, 
which was lo ſatisfying to the petitioner, that ſhe made proper 
ac nov ledgoments to him, for this additional mark ol his good- 
will to ger. 


4: WA In thele terms, the mother, of this date, executed a dilpoſiti- Feb ez. 
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on, in favours of the reſpondent, of the lands of Auchinreocfs 
and others therein particularly mentioned, burdened with the 
payment of an annuity of L. 30 ſterling in favours of the 

titioner, her eldeſt daughter, during all the days of her life- 
time, after her deceaſe, and with the payment of 1000 merks to 


her other daughter, in terms of a bond of proviſion granted by her and 
her ſaid' ſon to her ſaid daughters of that date, and relative hereto, 
and with the further burden of paying all the juſt and lawful 
debts due by her deceaſt brother James Kincaid, that were ow- 
ing at his death, and with the burden of her own. juſt and law- 
ful debts, and death-bed and' funeral expences, reſerving her 


liferent of the premiſes, and which ſhe thereby obliges herſelf | 


to warrant from her own facts and deeds. 

The ſame deed contains a diſpoſition in favours of the reſpon- 
dent of all goods, gear, debts, and ſums of money, and other 
perſonal eſtate whatſoever, that ſhall pertain and belong to her 
at her death, excepting the juſt and equal half of her houſehold 
furniture, both within and without doors, and the juſt and e- 
qual half of her crop and cattle, and her whole body eloaths, 
paraphernalia et Jocalia; ; all which ſhe thereby aſſigned and diſ- 
poned to the petitioner, free of all debts and incumbrances 


whatſoever. And in reſpect, that the reſpondent had agreed to 


deliver up to her a bill of her deceaſt brother, for about L. 80 
ſterling, for the payment of which, ſhe, as repreſenting her bro- 
ther, was liable, and for the other cauſes therein ſet furth, ſhe 
thereby renounced in favours of her ſaid ſon the liferent annui- 
ty to which ſhe was intitled out of his paternal eſtate of Car- 
beth, and thereby alſo diſcharged him of the obligation he had 
come under, for payment to her of an additional annuity of 
200 merks, and all other claims which ſhe had or could have a- 
gainſt her ſaid ſon. | 

And as this difpoſition bears to be written by William Somer- 
vile, writer in Glaſgow, the lady's ordinary doer, it is atteſted 
by him as one of the inſtrumentary witnefſes, who, as already 
obſerved, had been tryſted there for that ſpecial purpoſe, by the 
nou. petitioner: and as it has not been alleged, chat the lady 
was in any degree incapable to know or underſtand what ſhe 
was then doing, or the import of the deed made out in purſu- 
ance of her own ſpecial inſtructions, it will be obvious to 
your Lordjhips, that it was the reſult of a molt rational tranſacti- 
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on between the mother and her ſon, in which the petitioner's 
intereſt was not negletted ; whereby, in conſideration of the 
conceſſions theceby made on the part of the reſpondent, parti- 
cularly of the liferent annuity thereby ſecured to this petitioner 
ſhe granted to the reſpondent, per verba de preſenti, a full, ablo- 
late, and irrevocable diſpoſition of the eſtate of Auchinreoch, 
burdened with the payment of the aforeſaid annuity, and of 
her other juſt and lawful debts, with a reſerved liferent to her- 
ſelf, and which the thereby became bound to warrant from all 
facts and deeds prejudicial thercto. 

This deed was not carried off by the reſpondent, as is falſely 
aſſerted in the petition; it was delivered by the lady herlelf 
to William Somervile her ordinary doer, with orders that he 
ſhould put it into the regiſter, which he accordingly did. 


Of the ſame date, the reſpondent had concurred. with his mo- Feb. 23. 
ther, in granting the bond of annuity to the now petitioner for 176. 


the L. zo during all the days of her lite after her mother's death, 

reſtrictable to L. 20 in the event of her marriage; to the payment 
of which the reſpondent thereby ſubjected himſelf perlonally : 
and though the petitioner is pleated to oblerve that this reſtric- 
tion of the annuity in the aforeſaid, event was not mentioned iu 


the diſpoſition, from which ſhe would have your Lordſhips to 


believe that the ſame had been improperly foiſted into the bond 
of annuity itſolf, as a further inſtance of the alledged impoſition 


practiſed by the reſpondent.; the fallacy of this muſt be obvious 


to your Lordſhips at firſt view, in regard pint, as the diſpoſition 
did ſpecially refer to the bond of proviſions as then executed, 

it was quite unneceſſary and ſuperflubous to repeat the reſtriction. 
of the annuity, when the bond of annuity iticlf, containing that 
reſtriction, was ſpecially referied to in the diſpoſition. 

The reſpondent having thus ratified and confirmed all that 
the mother propoled in favours of the petitioner, he had reaſon 
to expect that the would reſt ſatisfied therewith ;. and therefore,. 
was not on his guard againſt any. attempts that might be made 
for an increaſe thercof, independent of the ſtore ſhe had alcea- 
dy received of the 13,000 merks; ſhe was fecured in a free lite- 
rent annuity of L. zo Sterling, the half of what houſchold fur- 
niture and pleniſhing, inſight and outſight, corns, cattle, &cc. 
ſhould pertain to her mother at her death, and the whole of her 


A alia et Jocalia, &c and * tis known to your Lordiliips, 
that 


v. 
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that many young ladies of the beſt familics in Scotland are not 


ſv well provided 


The mother, contrary to an epectutbon, ſo far coco Vitenda 


from the diſeaſe with which ſhe was then afflicted, that her life 
was prolonged for ſome years; during which latter period, the 


management of her family, and all her other concerns, were 


under the direction of the petitioner her daughter, reſiding in 


family with her; and the ule ſhe made of the afcendant 
thereby acquired, was' to elicite from her various deeds in. 
her own tavours, and amongſt theſe the tack now under chal- 
lenge. 

By this tack, which is dated 7th September 1766, the lady is 
made to reaſſume the character of heritable proprietor of the 
lands and eſtate of Auchinreoch, though ſhe had been denuded 
of theſe lands, and reſtricted to a liferent by the aforeſaid diſ- 

ſition in favours of the reſpondent: and which was the more 
unpardonable in William Somervile, the framer of this tack, and 
to the execution of which he and his clerk are the only 
inſtrumentary witneſſes, ' that he was both the framer and 
writer of the diſpoſition in favours of the reſpondent, 
and had at that time in his hands an extract thereof; in contra- 
dition to which, by the very next clauſe, he ſets forth her 
title for granting that tack, to be the powers reſerved to her of 
ſerting tacks by the aforeſaid diſpoſition to the reſpondent, 
thereby conjoining two titles inconſiſtent with one another, 
and both equally falſe, as ſhe was then only liferentrix of 
theſe" lands, and had no ſuch reſerved power by the aforeſaid 
diſpoſition, further than as her reſerved liferent, did de jure 
intitle her 'to grant leaſes during the ſtanding of her liferent ; 
ſo that res ipſa loquitur, ſhe muſt have been moſt egregiouſly 
——— when made to believe that, under either of the afore- 

aid titles ſhe could grant a leaſe to take place at a diſtant pe- 
wh after the expiry of her own liferent. 

This tack was granted for a term of no leſs than nineteen 
years from the firſt term of Whitſunday or Martinmas after 


rhe old lady's death, before which period her own right behoved 


to be extinct. The ſubjects thereby leaſed were the manſion- 
houſe, offices, gardens, parks, Sc. of Anchinreoch, ' ficuared 
within a few miles of the town of Glafgow, cloſe by the turu- 


pike road, which furniſhes an immediate market for every ſpe- 
cies 
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cies of goods, the produce of the lands in that neighbourhood ;. , - 
the arable and meadow-land contained in the leaſe, are proved page 6. 
to amount to twenty-ſix or twenty-ſeven acres,ſome of a better 
quality than others; ſo that laying entirely out of the caſe the 
manſion-houſe itſelf and offices, the nature of things ſpeaks. it, For the ex- 
that 100 merks muſt have been an eluſory rent or tack-duty, ar of the 
for a ſubject of that extent and nature, not to mention the —— 
ny valuable ſervices preſtable by the other tenants of that e- 24. = 2 
ſtate, which by the concurring teſtimonies of all the witneſſes, Ander the 
are eſtimated from L. 3 to L. 5. and conſiſt of the following 3 
particulars, the leading of whatever number of coals the family * * 
conſumes; labouring the ground that is in tillage, ſowing, 3 
reaping, leading, and ſtacking the corns; cutting down, . win- muſt appear 
ning, leading and ſtacking the hay, with various other particu- toolon when 


calculated at 
lars of the ſame nature, whereby. a very coniiderablezexpence is the uſual 


ſaved in keeping and maintaining the number of u 


ntry ; as 
horſes, &c. that would otherwiſe: be requiſite. _ 3 ts, 


If this tack had been a fair deed, no good reaſon can i be aſ- 21 ” * B. 
ſigned why it ſhould have been ſo induſtriouſly concealed from ” 
the reſpondent during the mother's lifetime, or why the fame 
ſhould have been obtained in the aforeſaid clandeſtine and 
ſmuggled way, none privy thereto but William Somervile and 
his ſervant. | . 

But allowing the tack to have been ever ſo fairly obtained, 
as it was only to take place at the ſirſt term after the mother's 
death, the extinction of the liferent placed the reſpondent in 
the legal poſſeſſion of that eſtate: notwithſtanding of which, the 
petitioner thought proper, the moment after her mother's breath 
went out, to lay hold not only of the manſion-houſe and other 
ſubjects contained in this tack, without waiting for the enſuing. 
term when the tack was to take place; but ſhe alſo ſeized and 
laid hold of the whole houſehold furniture, inlight and oulſight 
pl=niſhing, &c. though by the aforeſaid diſpoſition, che Was on- u the ig. 
ly provided to the half of theſe: what lying, money, bills, or o- ventary re- 


ferre 
ther ſecurities ſhe intromitted, with, is yet uncertain, further her — N 


than as ſhe has been pleaſed to acknowledge L. 7 ſterling . of 23- C. die 


co d ic-nd 
caſh., She would not even allow what wine was in the cellar o 8 r 


be ade uſe of at the funerals, / but obliged: the reſpondent: to money found 


11 her mo- 


purchaſe theſe ea with what juſtice or propriety then ſhe ther's repos- 


umes torics. 


” 5, : 
v. 
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aſſumes the character of uncommon moderation, is humbly ſub- 


mitted. 
Whatever juſt cauſe of complaint the reſpondent had, he was 
extremely unwilling to engage in a Jaw-ſuit with ſo near a rela- 


tion, he uſed every poſſible means to procure an amicable ſets. 


tlement; and theſe being rejected, he proffered a reference to a- 
ny gentleman of character of her -,] n naming. But after amu- 
ſing him above a year with the prolpect of ending matters by a 
ſabmiſſion, ſhe at laſt refuſed it entirely; ſo that neceſſity, not 


| choice, obliged the reſpondent to ſue for juſtice by the preſent 
proceſs of reduction, in which he has been moſt undeſervedly 


treated with all the reproach that the moſt anden reſentment 
could ſuggeſt. 


That this tack, under the dene ibore ſtated, was 


moſt irrational, cannot poflibly admit of a diſpute; if there had 
been cauſe to demand an augmentation of the petitioner's an- 
nuity, why was it not aſked? he. had already given pretty 
ſtrong proofs of his good diſpoſition to comply with every re- 
queſt of that kind in any degree rational: 13009 merks inſtead 
of 4000, was no deſpicable article; he had become bound to 
pay her an additional free liferent annuity of 30 l. over and a- 
bove all the other particulars which ſhe was entitled to by the 
mother's diſpoſition; but, when not ſatisſied with theſe, ſhe had 
proceeded fo much further, as to procure from her mother fo 
long a leaſe, and for ſuch an eluſory rent, of the only manſion- 


houſe and its appurtenances, where the reſpondent and his fami- 
ly could poſſibly put up, and where the propoſed improgements | 
behoved to be carried on, which could not be accompliſhed if 
he was obliged to reſide at a diſtance, he could not but feel 


how ill he had been uſed, both in eliciting a tack of this nature, 


and in the i improper uſe ſhe was propoſing to make of it. 


The argument in this petition, which is but a tranſcript of | 


what was ſo repeatedly pleaded in ſo many former repreſentati- ' 
ons, may be reduced under three heads or claſſes. Firſt, the 


point of favour, as it preponderates the one way or the other. 
Seeondly, the merits of the queſtion itſelf, ſuppoſing the tack 
to be in other reſpects: unexceptionable, and granted for an ade- 
quate rent or tack-· duty, whether it is available to maintain the 
petĩitioner in the poſſeſſion of theſe ſubjects during the term of 


dent 


— 


years for which it was granted, in competition with the reſpon- 


F< 


dent, the undiſputed proprietor of theſe lands. Thirdly, The 
real worth and value of the. {ſubjects leaſed, or, in other words, 
whether 100 merks was an adcquate or inadequate rent. 122 

The firſt of theſe has been to fully ditcuſled in the foregoing: 
ſtate of facts, that the reſpondent does not propoſe to give your 
Lordſhips the trouble ot any further argument upon it, as he con- 
ſiders it to be impoſſible for any man living, who docs not wilfully 
ſhut his eyes, not to perceive the trrationality ot a deed of this 
nature, whereby the heir{ot the family and proprictor of the e- 
ſtate ſhall be banithed from the poſleſſion of the only meſſuage 
for ſuch a term of years: But allowing it to have been ever {o ra- 
tional to grant this leaſe, and ſuppoſiug the tack-duty therein 
contained to be a juit and adequate rent,. the queſtion remains, 
Whether it was in the mother's power to grant a leaſe of this 
nature for ſuch a long term of years, to take place ovly at the 
firſt term after her death, when her own right of literent was 
become extinct, | 

It is a principle univerſally allowed, guod reſoluto jure dantis re- 
ſolvitur jus accipientis. The mother had diſponed the property of 
the eſtate to the reſpondent her only ton and right heir, and had 
reſerved to herſelf no more than a. liferent, which, as a burden 
upon the fee, could not operate or ſubſiſt after the literent ceaſ- 
ed, and as the tack was only to take place at the firſt term after. 
the mother's death, it was plainly collatum in tempus in debitum ; it 
required ay exprels ſtatute to continue the tenants of liferent- 
lands in poſſeſhon till the enluing term of Whitſunday after the 
liferenter's death; whereas, according to the [petitioner's doc- 
trine, liferenters, in the view of approaching death, would have 
no more to do, than to grant a leaſe for any term of years to 
take effect after the liferent ſhould ceaſe, and for a rent or tack- 
duty, however ſhort of the value of the.ſubje&,, - 114 14 5 

It has been aſſumed, as the baſis of the petitioner's whole ar. 
gument upon this point, that as no infeitment had been taken 
upon the diſpoſition during the , mother's lite, and as any third 
party purchaſing theſe lands trom the mother, and obtaining 
the firſt infeftment, mult have been preferable to the prior per- 
ſonal right in favours, of the reſpondent, ſhe, the petitioner, 
muſt be equally preferable in right of this tack, when cloathed 
with poſſeſſion prior to any infeftment in the perſon of the re- 
ſpondent, or any poſſeſſion obtained by him. 


's 


The 
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The reſpondent has no occaſion: to diſpute this principle, ſo, 
far as regards the preference off real rights in competition with: 
one another, where the priority of infeftment gives the Priedope: 
: able right. 

But tacks of lands ſtand upon a very different footing ; of 
their proper nature, they are mere perſonal rights effectual a- 
gainſt the granter and his heirs, but inneffectual againſt pur- 
chaſers; and tho' the law in this particular, was in fo far alter- 
ed by ſtatute, as to render tacks granted for an adequate rent, 
and cloathed with poſſeſſion, available againſt ſiugular ſucceſſors; 
yet the law in all other reſpects, ſtands preciſely where it did, 
the priority of infeftment, is the rule of preference in competi- 
tion of real rights; but no lawyer, ſo far as the reſpondent 
knows, or is informed, has ſaid that infeftment is requiſite to ſe- 
cure a ſingular ſueceſſor againſt a tack of whatever date prior 
or poſterior, if not cloathed with poſſeſſion prior to the pur- 
Chaſe. 

In perſonal rights, it is a clear Y that the rule of preference 
is prior rempore potior jure; but there is not place for a queſtion of 
that kind in the preſent caſe, becauſe tacks being of their na- 
ture mere perſonal rights, it is the ſtatute only that gives them 
force againſt ſingular ſucceſſors, upon ſuppoſition of their being 
not only of a prior date, but cloathed with poſſeſſion. h 

That the tack in queſtion, is in poĩnt of time ſeveral years poſ- 
terior to the dĩſpoſition in favours of the reſpondent, and even 
to the regiſtration thereof is clear from comparing the ſeveral 
dates, and being only to take effect from the term after the mo- 
ther's death; it is inconceĩvable how it can be maintained, that it 
was cloathed with poſſeſſion from the moment of the mother's 
death, or that any poſſeſſion aſſumed by the petitioner at her own 
hand, can be pleaded as a ground of preference in ran 
ih. en bei Hat: wk wil 

Was it neceſſary, he might with much b napdey man- 
tain, that the diſpoſition in his favours was cloathed with poſ- 
ſeſſion from the moment it was granted, by reaſon of the life- 
rent reſerved to his mother; it being an eſtabliſhed principle in 
all queſtions of this nature, that the poſſeſſion of ann Weranarix 
is the poſſeſſion of the fiar 

But laying the liferentrix's poſſeſſion entirely out of the caſe, 
and ſuppoſe the diſpoſition in favours of the reſpondent had 
not 


( ah: ] 


not taken place ſooner than the mother's death, how is it poſ- 
ſible, that this tack which was only to take effect at the term af- 
ter the mother's death, could be cloathed with poſſeſſion prior 
to that term ? | 
Blut all this is out of the caſe ; the reſerved liferent entitled the 
mother to grant leaſes for ſuch a term of, years as her literent 
ſhould ſubſiſt; but which could never authoriſe her granting a 
tack even for an adequate rent, to take place from a term after 
her liferent had ceaſed. 

The petitioner, juſtly diffident of prevailing upon this point, 
reſorts to a different plea, which, it rightly underitood, amounts 
to this, that as the diſpoſition was granted with the burden of 
debts, and as the mother in granting this tack bound herlelf in 
warrandice thereof, the reſpondent cannot be allowed to chal- 
lenge the ſame, becauſe the warrandice in the tack being a debt 
of his mother, he is liable to make good that warrandice. 

The reſpondent does not diſpute his being liable to pay his 
mother's juſt and lawful debts, however incautious it was in 
him, even in the ſtate and condition in which his mother then 
was to have ſubmitted to a condition of this nature. | 

But allowing him, by the acceptance of this diſpoſition, to be 
ever ſo firmly bound in payment of his mother's juſt and onerous 
debts, it is impoſlible ſeriouſly to argue, that under the word 
debts can be comprehended deeds of this kind, however onerous, 
and far leſs gratuitous deeds, calculated to detcat the prior 
right in his favours. 

And to illuſtrate this, let the caſe be ſuppoſed, that inftead 
of a tack, the petitioner had obtained a diſpoſition of the cflate, 
with the moſt abloJute warrandice, it will not be ferioufly 
maintained, that the reſpondent, under the obligation to pay 
his mother's debts, could have been liable in the / warrandice 
thereof, as the granting ſuch deeds would have been a contra- 
vention of the warrandice in the diſpoſition to him: the obliga- 
tion he came under by that very deed to pay his mother's debts 
can never be underſtood to import an obligation to acknowledge 
the mother's deeds of contravention of the dupolition. to him, 
with abfolute warrandice againft all acts and deeds of her's pre- 
judicial thereto. | 

This tack was the free voluntary at of the mother, ariſing 


from no antecedent obligation, but merely gratuitous upon her 
part ; 
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part; fo that allowing it to have proved ever ſo ineffectual from 
any defect of title in the mother's own' right, how ungracious 
an appearance muſt it have had, ſhould the petitioner have 
brought an action of damages upon the clauſe of warrandiee, ei- 
ther againſt the mother herſelf, or her heirs? But, it is unneee(- 
ſary to chaſe difficulties which don't apply to the caſe, as the 
reſpondent reſts ſecure, that it is impoſiible your Lordſhips 
mould be of opinion chat the obligation which he came under 
to pay his mother's debts can ſubject him to the warrandice of a 
deed of this nature, counteraQting the warrandice = che mo- 
ther's diſpoſition to him. 
Neither can jt avail che peter, that by the ame diſpok- 
tion the reſpondent is aſſigned to the executry or perſonal eſtate 
that ſhould belong to bis mother at her death; the petitioner 
177 beſt inform what the amount of the executry was, as ſhe 
id hold of the Whole: but, be che amount greater or leſs, it 
can never infer an univerſal paſſive title; and the Lord Ordina- 
has reſerved action, as accords of the law, upon the warran- 
dice of the tack; ſhe is already poſſeſt of the executry funds, 
out of which her claim of damages on the warrandice of the 
tack, if at all founded, would fall to be made good; but that this 
ſhould entitle her to continue the poſſeſſion ſo unduly uſurped, 
of the manfion- hooſe, &c. till the other queſtion, reſpecting the 
claim of damages upon the warrandice of the tack; can be af- 
certained, is what your Lordſhips will never agree to. 'Proceſfes 
of removing are intitled to diſpatch ; this procels, which con- 
cludes for a removing, has already been protracted but too 
long, when no lels tlian ſive repreſentations, all upon the ſame 
170 have been preſented, and refuſed 5 and, as it is ĩmpoſſi- 
le to ſay what further ſpace of time "might be confumed by 
ools, and otherwiſe, for aſcertaining the extent of the execu- 
try V Kab, which; by the like artful management, might be 
"ſpun. out for miny years, it is impoſſible the can feriouſly mean 
ap. t che © ſhould Le continued in poſſellion' of 9% "a in this 


t 
ee. tin an theft other matters can be finally ſettled. 


Thus fir che argument has proceeded upon che e 
rhe the tack- duty of roo merks was an adequate rent ſor the 
ſubjects i in this leaſe, for a term of no leſs thau 15 years; but, 
as from the depoſitions of the witneſſes annexed to the petition, 
it — to be inconteſtibly proved, that it is a mere eluſory 

tack- 


EN 


tack- duty, in no degree adequate to the value of the {ubjects, 
granted to a moſt ganjunct and, confident perſon, and in preju- 
dice of a prior diſpoktion granted to the reſpondent, of which 
the petitioner was in the full knowledge, he cannot conceiye 
upon what principle of law or juſtice it can be molntpngd, that 

this tack ſhould be obligatory. upon him 
_ - The-reſpondent does not mean to. lay, that apy trivial diffe- 
rence ought to influence the determination of this or any ſimj- 
lar queſtion ; but, if it thall appear to your Loxdſhips, and 
which he is confident it will, that this tack is a mere color queſitus, 
and the tack-duty in no degree adequate, . juſtice will not. per- 
mit that ſo unfair a.coutrivance ſhould prevail. 

It requires no politive evidence to ſatisfy apy diſintereſted} per- 
ſon, that 100 merks muſt, in the pature of things, be,a maſt ina- 
dequate rent for a manſion-houſe, ſuch. as this is deſcr ibed to be, 
with fuitable offices, and twenty-ſix or twenty-ſeven acres of 
incloſed ground, partiy arable, partly meadow, within a few 
miles of the city of Glaſgow, ; clote- by the turnpike- road, ha- 
ving the benefit and advantage of all the above-mentioned ſer- 
vices, preſtable by the other tenants of this eſtate. _ . 

_ But, when to this is added, What is depoſed to by the wit- 
neſſes on both tides, whatever freedom might have been taken 
before the proof, it is matter of juſt ſurprize che ſhould think 
herſelf at liberty to diſpute a fact 10 incoateſtibly proved. 
The uitneſſes adduced on the part of the reſpondent, are ei- 
thas gentlemen; of fortune and Aheracter, or ſubſtantial far mers, 
reſiding in the neighbourhood, and who from their own kuow- 
ledge and experienee in ſuch matters could be at no Icſs wo fay | 
what was the real worth and value of theſe ſubjects; * and any 
ſeeming difference in the eſtimates, by them leverally made, is 
ſo tar from being favourable to the petitioner, . that. it demon- 
ſtrates how inadequate and eluſory; a tack-duty, this is, as, by the 
loweſt- eſtimation, the tack- duty is not equal, to 2 third or 
fourth of what any common farmer, would, or might.gave for the 
grounds themſelves, independent of the manſiggohoule, offices, 
& oa holding it to bg Of er eſtimation than a com- 
mon ſarm-houſe. 9572 aan } 
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Vas there any material coutrarieiy in che witneſſes, the re- 3 
ſpondent ſhould conſider it as incumbent upon bim, to have jd, fee Pur- 


Rated and examined the didta of each witnels, compared with ver TR 
thole®” © þ 


Purſu, proof, thoſe in the oppoſite ſcale, but as that is by no means the caſe, 
* and as the witneſſes on both ſides ſeem to agree in this general 
12, A. 15. H. propoſition, that the tack- duty of foo merks is not equal to 
Defenders one third or one fourth of the real worth, independent of the 
proof, 28. F. ſervices, which they eſtimate to be from L. 3 to L. 5, and as 
1 2G. vour Lordſhips have a full copy of the proof annexed to the pe- 
tition, he is unwilling to conſume your Lordſhips time, by apar- 
ticular diſcuſſion of the di4a of each witnels, in the humble re- 
lance, that upon the general complexion of the proof, your 
Lordſhips muſt be of opinion, that it is ſuch as is above ſtated, 
and that upon a medium, the rent ought to be from L. 20 to 
L. 25 ſterling, and with the benefit of the ſervices from L. 3 to 

L. 5 ſterling more. 

One general exception has deen taken to the mode of proof, 
viz. that the valuation which the witneſſes have put upon theſe 
ſubjects is merely conjectural, which is in other words to ſay, 
that they are incapable of eſtimation, becauſe, they have not 
been in uſe to be let for rent in the memory of man, having 
been always kept in the heritor's natural poſſeſſion; how juſt 
that conſequence is, is humbly ſubmitted : are not proofs of 
this nature every day reſorted to, and allowed in procefles of 
valuation of tiends, modifying and localling miniſters ſtipends, 
and others of the like narure? It is a general rule without excep- 
tion, that the. beſt proof the nature of the cafe will admit of 
ought to be taken ; no other proof in this caſe was practicable, 
both parties betook themſelves to it, and it is extremely. remark- 
able, that though the witneſſes adduced on the part of the pe- 
titioner, have endeavoured to bring it down as low as poſlible, 
even they make it to be triple the value of the er inde- 
pendent of the ſervices. nee t 

* But it is by no means a propeg * of valuation, to eſtimate 
62. 4. this manſion-houſe, with the offices thereto pertaining, at 

the ſame rate with a ſuitable farm-houle. - Theſe articles ought 

to be rated according to the benefit and advantage which they 

yield to the proprietor of the eſtate, for the reſidence of himſelf 

and family, without regard to the value or rent of a farm houſe, 

ſuitable to the farm itſelf: there is no perſon living Who would 

ſurrender the manſion-houſe of his family at ſo inadequate a rent 

or value. But there is no occaſion to puſh this conſideration 

farther, 
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farther, as the loweſt rent depoſed to by the witneſſes on both 
ſides, is ſo far above this nominal tack-duty. "4k 
A proof was brought of the rent, payable by William Stirling 


for thoſe parts of the Mains of Auchinreoch poſſeſſed by him; 


and ſuppoſing the whole of theſe grounds to be of equal yalue, 


correſponding to the extent of each, this comparative eſtima- 


tion pro rata of the extent of the ground of which they ſeveral- 
ly conſiſt, is inſiſted upon as a more juſt rale of eſtimation than 
the conjectural rent depoled to by rhe witneſſes. 

This compariſon is moſt improper and inconcluſive: it is 
now thirteen years and upwards ſince Stirling obtained his tack 
from James Kincaid the reſpondent” s uncle, a good-natured eaſy 
man, who gave little attention to his affairs; his farm conſiſts 


of above eighty acres, for which he pays L. zo Sterling. andProof p. 
ſixteen bolls meal, all publick burdens and caſualties corre-1s· F. 


ſponding thereto, which, at the uſual converſion, brings up his 
rent to L. 530 Sterling or thereby, that is about twelve ſhillings 
Sterling per acre over-head; and when Stirling's tack ſhall be 
out, which it will be in a few years, there is an abſolute cer- 
tainty that it will ſet for double the rent, as it is now ſubſet for 
a ſurplus rent of L, 20: but taking matters as they ſtand, and 
ſuppoſing Scirling's preſent rent was to be aſſumed as the rule 
for aſcertaining an adequate rent for the ſubjects in this leaſe, 
the rent or tack- duty would by that computation amount to be- 
tween L. 14 or L. 15 Sterling, over and belides the rr of 
the ſervices. 

Were ſuch comparative proofs to be allowed, it ould ren- 
der queſtions of this kind inexplicable ; and ' tis abfurd to ſup- 
poſe that in the petitioner's treaty with her mother | in ſettling 
this tack. duty, any regard could be had, or enquiry made into 
the rent payable for other farms, or the quantiry and une of the 
rode mnedk.”/- 2 29,780 597 1.7757 COUPONS TOI I; 

And to evince the abſurdity of this, and in oppoſition e to the 


— that he gets L. 3 Sterling vr acre of rede for 24 heres 
of incloſed ground in that neighbourhood” belonging to him; 

and another letter from Mr. M*Farlane of Kerkton, atteſting, 
that the houſe, offices and gardens of Kerkton, with 17 or 18 
acres of land, are let to his nephew for L. zo rent, and the te- 


3 E nant 


1 | | | 
nat bs to ; phat the Houſe; offices, gerden- walls 45 
hedzes upon his own expences. And was Mr. M-Farlaue -dif-- 
poſed toi turn out his nephew, he could eatily command L. 40 
oſrent for theſe ſubjects; beſides, the compariſon with Balwharige 
does not apply, for the extent of ground in that farm, is not 
triple the quantity of what is granted to the petitioner by this 

leaſe, and yet the tenant of n pays five times her 
rent. 

In the cloſe of the petition, the reſpondent is accuſed. of 
_ with-holdingpaymentof the annuity of L. 30. and of having pre- 
ſented two bills of ſuſpenſion” of the charges he had received 
for payment of the annuity, both which were refuſed by the 
then Lord Ordinary upon the bills; and this ſhe offers as a fur- 
ther proof of the reſpondent's alledged ſeverity to her; and as 
this is the petitioner's aſt effort, to give your Lordſhips an un- 
favonrable impreſſion of the reſpondent's conduct, however fo- 
reign, it muſt appear to the cauſe, he cannot paſs it over in ſi- 
lence; and when the fact ſhall be fairly ſtated, he perſuades him- 
ſelf {Ke will be equally unſucceſsful in this as in the other attacks 
which ſhe has been pleaſed to make upon him. 

It was in the month of July laſt that the firſt demand was 
made upon the reſpondent for payment of the annuity which 
he offered inſtantly to pay, but demande allowance of L. 7: 48. 
Sterling, which the petitioner confeffed ſhe had found in her 
mother's repoſitories, and to which he had right by the diſpo- 
poſition in his favours; and as ſhe had poſſeſt under the leaſe 

for two years, and thereby was debtor in 200 merks as the rent 
or tack-· duty of theſe ſubjects, he inſiſted alſo to have allowance 
or deduction thereof, which, to the petitioner's doer, appeared 
ſw juſt and reaſonable, that he deſired to have the ſcroll of ſuch 
a diſcharge as was proper for the petitioner to grant: this was 
accordingly furniſhed ; but in a day or two thereafter; the re- 
ſpondent was given to underſtand that the petitioner would 
not agree to allow either of theſe deductions out of the annuities 
wirhout aſſigning any reaſon for ſuch refuſal, other than her 
will and pleaſure; and as ſhe” thereupon proceeded to charge 
him with horning, he preſented the firſt bill of ſuſpenſion, 
wherein he repeated the offer to pay the annuities charged for, 
with the aforeſaid deductions. 


The 
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The petitioner's agent took up the bill to anſwer, and after 
keeping it two weeks, in place of returning it with his anſwers 
to the bill- chamber, in the uſual way, he ſent it directly to the 
Lord Ordinary. The caſe had been but very curtly ſtated in 
the bill ; the anſwers were full of miſrepreſentations ; but as the 
reſpondent had no opportunity to fee or contradict the ſame, 
the Lord Ordinary, of this date, refaſed the bill. 


2 4 


Aug. 8. 


A ſecond bill of ſuſpenſion was preſented, in which the mat-g ,,. 22, 


ter was ſtated more fully, and a caveat- entered at the bill- 
chamber, that the anſwers ſhould not be adviſed till they ſhould 
be ſeen by the reſpondent's agent, who, in daily expectation of 
them, remained in town till the third of September, when being 


neceſlarily obliged to leave Edinburgh for a ſhort time, he left 


orders with his clerk to borrow up the bill and anſwers how 
ſoon they were returned, and to tranſmit a copy of the anſwers 
to him in the country, where he would have an opportunity of 
ſhowing them to the reſpondent himſelf, and receiving proper 
inſtructions from him for drawing the reply. | 

- The bill and anſwers were accordingly borrowed up as ſoon 
as preſented, and a copy thereof tranſmitted to the country for 
the purpoſe above-mentioned ; but before any return could. be 
made thereto, the petitioner's agent took an inſtrument of pro- 
teſt, requiring that the bill and anſwers ſhould be returned; 
which not being immediately complied with, he went directly 
to the Lord Ordinary on the bills, inſiſting to have the bill of 
ſuſpenſion adviſed on the office copy: and though in the ex- 
pectation that ſomething of this kind would be attempted, a re- 
preſentation had been preſented in name of the reſpondent, 
praying to ſuperſede adviſing the bill for a few days, when the 
reſpondent's agent would be in town, with proper materials for 
the reply: Yet to fruſtrate this, the petitioner's agent at the ſame 
time wrote a letter to the cleik of the bills, falſely repreſenting 


theſe annuities to be the petitioner's only fund of ſubliſtence; tha 


by theſe being with-held, ſhe was truly in a ſtarving condition, 
The, Lord Ordinary was pleaſed de plauo to refule the bill; and 
the petitioner's after conduct demonſtrates, that her ſole purpoſe 
in hurrying on matters ſo precipitately, was, that by means 
thereot the might have an opportunity of putting a perſonal at- 
front and diſgrace upon the reſpondent her brother, 
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For though the poſt goes ſix days in the week to that country, 


ſending the caption till the, regular hour of the polt's ſetting 
off; a meſſenger was therefore diſpatched with the caption, upon 
a calculation that he would be there in time to catch the re- 


ſpondent at a public fair at Killearn which he uſually frequents, 


manner: he was accordingly apprehended in the public market, 


the meſſenger inſiſting that he ſhould. go immediately to priſon, 


and to which he muſt have ſubmitted, as he had not fo much mo- 
ney in his pocket as to- diſcharge the debt, had he not found a 
neighbouring gentleman who interpoſed for his relief. 

And in this view of the caſe, it is ſubmitted to your Lord- 
ſhips with what juſtice or propriety this incidental diſpute about 
the payment of the annuities. then due is reſorted to for proof 
of the reſpondent's alledged ſeverity to her; or whether, e contra, 
ſhe did not puſh her reſentment in a moſt unbecoming manner, 


when, after having prevailed by her nimious diligence in get- 


ting the bills of ſuſpenſion refuſed, ſhe gratified her reſentment 
by having him apprehended with a caption in the public marker. 
of Killearn; though the whole of this incident is ſo foreign to the 
cauſe, that the reſpondent ſhould not have thought himſelf at li- 
| berty to have taken any notice thereof, had he not been compel- 
led thereto by this new charge of ſeverity exhibited againſt him. 
The petitioner's plea of poverty is no better founded than her 
other plea of youth and inexperience, the laſt of which will 
probably now be given up, however unwilling ladies may be to 
acknowledge their having paſt the line: The reſpondent was ſo 
well appriſed of the petitioner's ' delicacy vpon this-point, that 
he avoided faying any thing about it till ſhe pleaded her youth 
as an aggravation of the reſpondent's alledged ſeverity, and 


therefore muſt blame herſelf, if ſhe has forced a — which 


may not be palatable. 

Her neceſſitous circumſtances are equallya Medted ; had ſhe no 
more but the annuity of 3o1. and the ſhare ſhe received of the 
13000 merks, ſhe would be better provided than many young 
ladies of the firſt rank in this country; but it is certain fact, 
that during the time ſhe lived in family with her uncle and mo- 
ther, ſhe was ſo induſtrious as to pick up a pretty round ſum 


which 


it would have been too great an indulgence to have delayed 


and where the caption might be executed in the moſt public 
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which ſhe now enjoys : So that upon the whole, ſhe is tru "TR 
moſt affluent circumſtances, | | 

The petitioner takes upon her to aſſure your Lordſhips, that 
the reſpondent's avowed purpole of applying his time and la. 
bour to the improvement of Auchinreoch, and conſequently 
the neceſſity of his reſiding there, is a falſe pretence ; for that 
the whole of theſe grounds, other than thoſe ſer in tack to her, 
are under leaſe tor ten or eleven years, which therefore puts it 
out of his power to carry on theſe mighty improvements, of 
which he makes ſo pompous a diſplay, 

It might ſuffice tor anſwer, to call upon the petitioner to 

oint out the proof of theſe facts ſo boldly averred. She was 
allowed a proof at large of every fact, that ſhe might be of o- 
pinion was in any degree material; but as ſhe could not be ig- 
norant, that this allegatian was void of all foundation, ſhe ve- 
ry wiſely declined attempting any proof thereof: and the re- 
ſpondent does averr it to be an abſolute fiction, in regard that 
tho? ſome part of the grounds are under leaſe for ſome years, 
particularly the Mains, there are at this moment no ſtanding 
leaſes upon more than the half of the eſtate ; and it is upon 
theſe the reſpondent means to begin his improvements, not to 
mention that the tenant of the Mains has agreed to ſurrender © 
his leale thereof. ht | h 

She concludes with an appeal to the experience of ſome of 
your Lordſhips, that his f. ſter's conſtant reſidence, and her 
faithful and attentive ſuperintendence of her brother's country 
affairs conttibute greatly to their ſucceſs. K. 

It does not become the reſpondent to ſay which of your Lord- 
ſhips are here appealed to, tho? it may not be matter of great 
difficulty to diſcover the perſons thereby intended: the appeal 
is at any rate improper, and if the petitioner is diſpoſed to Bring 
this to a comparative trial between the two ſiſters, reſpectin 
the proof they have given of their love and affection to their 
brothers, and an attention, to his intereſt preferable to riheir 
own, it is believed the petitioner will not find her Ned im 
therein. eie n „ et 909; 
The petitioner endeavours to avail herſelf of the reſpondent's 
alledged ſeverity to the three natural children of James Kincaid, 
late of Auchinreoch, in the challenge made of their ſmall alimenta- 


ry proviſions ; but what entitles the petitioner to complain in their 
names, 


- 
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names, ſhe has not thought proper to explain; when the children 


themſelves complain, they ſhall have an anſwer which will be 


very ſhort and ſatisfying, viz. that as when the ſummons was 


raiſed, the reſpondent did not know in what terms theſe bonds 
had been conceived, they were included in the ſummons in 
cumulo with the reſt, and when produced, the reſpondent was 


ſo far from ſignifying any ſuch purpoſe as is here aſcribed to 


him, that he ratified and confirmed the ſame. 
It may be noticed, before concluding, that tho? the petition- 


er has denied her having right to the ſervices preſtable by the 


tenants, yet it is in proof, that ſhe received them the firſt year 


after her mother's death; but finding the reſpondent argued 
from them to ſhow the lownels of her rent, ſhe would not re- 
ceive them ſince; but as they are only payable to the perſon 
reſiding in the houſe of Anchenreoch, ſhe only can reap the 


benefit of them ; and there is no doubt, if your Lordſhips were 
to ſuſtain her tack, that ſhe would reſume them, as the tenants 


.do not diſpute her right to them; and ſo far from being bound 


to perform them to the reſpondent, they abſolutely refuſe 


either to perform or allow him any conſideration for them. 


It only remains to oblerve, that the petitioner alledges the 
reſpondent lay by and allowed his mother to enter into tacks 
and minutes of tacks without diſputing her powers. This is e- 
qually falſe with all her ather alledgances ; ; for the lady never 
granted any tacks, or entered into any minutes, ſo far as the re- 
ſpondent knows, poſterior to the date of the diſpoſition, excep- 
ting the tack to the petitioner. So ſoon as the reſpondent 
heard of that tack being granted, he went and queſtioned Mr. 
Somervile concerning it, who acknowledged the writing it, but 
ſaid, neither he, nor his clerks could get peace for the petiti- 
oner, till it was written. 

And therefore, to conclude theſe anſwers, which the reſpon- 
dent's anxiety to juſtify himſelf from the foul imputations with 
which he was charged, has drawn out to ſo much a greater length 
than was neceſſary, he flatters himſelf, with the hopes, that 
your Lordſhips can have no difficulty in adhering to the Lord 
Ordinary's interlocutors. 


In reſpect whereof, &c. 


